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~ ·3m ~ arrpm (3Ttfuir-l) am i:rrfm
Passed by Shri. Unia Shanker, Commissioner (Appeal-I)

Asst. COMMR.,Div-11I, ~~~- Ahmedabad-1 am urRT WT~ x=r 07/AC/REF/2015-16
Raia : 07-01-2016, "ff~

Arising out of Order-in-Original No. 07/AC/REF/2015-16~ 07-01-2016 issued by Asst.
COMMR., Div-Ill, Central Excise, Ahmedabad-I

ti 3r4leaf alviur Name &Address of the Appellant / Respondent

M./s Bodal Chemicals Ltd

·o

al{ anRhz 3rat 3mar sriihs srra "1l>WT -g ID as gr 3rrer uf zqenfenR ft ar T; Fr 3rf@art at 3Ttfuir <TT
grervr smaa 7gd rmr & I

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as the one
may be against such order, to the appropriate authority in the following way :

'l'lmf mc!>R cpl~ ~ :

Revision application to Government of India :

(1) tr ala yen srfefm, 1994 #t eat 3r fl aaTg • l'IJl'fffi m <IN Ti ~~ cp]" '3<1-~ m J!Q;Jll ~m 3"Rfl"@" riterv 3r4a ref ra, rd, fa inrza, lua fm, a)ft if5rc, sf)a cft"Cr 'l'ftf"f, m=JG l'lflf. ~~
: 110001 q;J" ~ urAT ~ I
(i) A revision application lies to the Under Secretary,·to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zuR ma t IR a mm ura 4ft zi area fat qusT z 3rrara m fcpm ~ "ff ~
~Ti -i:m;r B GTa g; mrf i, z Rh#twsr zmrsrare& cIB" fa4tarr z fat rusrast ma at ufhzur #
hr g{ st I
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(m) 'l'l"ffi'f are fat lg zn qr # Raffa mr -q-r m ml # faffu ii sqzjtr yea aa me u sale
rca # Rad ma i sit na a asfl zz zrr ratRaffa et

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(TT) liftp <ITT 'TRfR fcj;-q- ftlrrr 'l'l"ffi'f # as (ina per wt) frr<ITTf fcITTIT Tf<IT l'!@' "ITT I
<r

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if Gara 6t sna zyc # qua a fg uit stfma # nu{ & sth sr?r it <r er -qcf
Ram # garfRa ngar, arfl a IITTT i:nfurat R m qfq B fcm=r~ (rf.2) 1998 'clRf 109 IITTT
frgar fg 1R "ITT I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) b4hr snaa zrca (r4ta) Rama81, zoo1 # Rm siafa RaRfe ua in <y-s # at fai a,
wra- arr? a 4Ra am? hfRata m #a fl~-31lm1 -qct ~ 3TimT cffr at-at ufiirer
fr am)aa fan urrft sa# er arar <. r gaffiaifa arr as-z Raffa # a 477r
cB" ~ tB" W~ t'r3lR-6 'Eff<'fRl4fa it reg1

T

0

(2)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sough1 to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

Rf 3Irle # arr iii icav v ctrqt zur maa "ITT ID ffl 200/- ffi 'l_fR[R <ITT uITq
3tR us visa vms ya car a vnr zt at 4 ooo ;- cffr m 'TRfR cffr urrq ,

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

0

#tr zgea , tu snra zre vi hara or4t#tr zrrzaf@eras 4f 3r4la
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) ta uraa zca 3@fm, 1944 #t r 36-4\/5--z 3ifa

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) affanr pcenia a if@rd ft mt #tr zyen, a€tu sa zye vi hara r@tu urn@rant at
fclffi~~~ rt. 3. 3lR. *· ~. ~~ cITT -qcr

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf z am±ran{p am2zit ar hr eh ? at re pa sir a fr r ar par ufa
is fsuGr a1fey za an a ta gg ft f frat rd) atf aa a fg zrenfenf a4lfra
urznf@raur at va 3rat ualt var atg 3a fhuGr ?j

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) · urn1a zgca 3rf@)Pua 497o zrn ighf@r at 3ryqf-1 a siaf feufR fag 3r4«ra 3nhaa za
qe3r zrnfnf fufa If@)arh # am2gr hut a) va ,f 'C/x En.6.5so ha ar uraraa ycfez±hr afeg [

0 (5)

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

zi 3i iaf@ rat a firura an fit at 3it ft en aaffa fan tr ? uih fa gnc,
at snrar zgcn vi hara ar4)4hr nnferaswr (a»ruff@fen) fr, 1gs2 fe ?j

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fir ggca, #flu .sq grca v hara 3r41Ra anf@rawr (Rrec), a uf arq ma #
afar iar (Demand) Va is (Penalty) pl 1o% qa smr a 31fatj ?k grifa, 3@eras qa scar 10

~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

hsc4hr3en rca 3thtarah3iria, nf@rg)a "airRr iar"(Duty Demanded) .:,

(i) (Section) TIT5 1Dharuffauf,
(ii) fc;lm a1adz hfez#ufr,
(iii) ha#zhffrif afr 6har 2zrufar.

( s rqasran 'ifaa sr4a' #hast n4sr# qarcri, arfr' afara aaeqf era ac fen arm±.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
· (i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

rzr 3mer a uf srl qf@raur a war szi area 3rrar res qr aus Raafa zt ata far arz ra #
10% 9raraaaw 3it srzi #a avg Rafa zt Rif q1Js c); 10% arar;are Rt sr aft.:, . .:,

In view of above, an appeal against this order shall lie before the TrJ~unal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, orpenalty, where
penalty alone is in dispute." /;.i: · · ·
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ORDER IN APPEAL

V2(29)105/Ahd-I/15-16

M/s. Bodal Chemicals (Unit-III), Plot No. 2102, Phase-III, GIDC, Vatva,

Ahmedabad-382 445 (for short- "appellant') has filed this appeal against Order-in

Original No. 7/AC/ST/Ref/2015-16 dated 7.1.2016 passed by the Assistant

Commissioner, Central Excise, Division-II, Ahmedabad-I (for short - "adjudicating

authority).

2. Briefly stated, the appellants had filed a refund claim for Rs. 1,024/- under

notification No. 41/2012-ST dated 29.6.2012, seeking refund of service tax paid on the

taxable services, which were received and used for export of goods manufactured by

them. The said notification grants rebate of service tax paid on specified services,

received and used by exporter of goods, by way of refunding the service tax so paid,

subject to certain conditions. The taxable services involved in the claim are [i] THC

charges; [ii] Port charges. The adjudicating authority, vide the impugned order has

rejected the refund primarily on the ground that the place of removal for the transactions

for which refund is being claimed is indeed the port of export and the services in

contention, not having been provided beyond the port of export, does not fall under the

description of' specified services'.

3. Being aggrieved, the appellant has filed this appeal, inter alia, stating that :

(a) the goods were exported under a contract and upon delivery ofthe goods to the carrier the
same has to be considered as delivery to the buyer and therefore all the services for which
the rebate has been claimed were covered under the definition ofspecified services;

(b) that substantive benefit cannot be denied based on some procedural infraction;
(c) that if CENVAT credit was allowed on the services based on the pretext that services

utilized till port are covered under the category of input service the said credit would be
available to them.

4. Personal hearing was held on 24.1.2017. Shri N.K.Tiwari, Consultant of the

appellant, appeared before me and reiterated the submissions made in the appeal

memorandum.

5. I have carefully gone through the facts of the case on record and the

submission made by the appellants. The instant appeals are required to be considered in

view of notification No. 41/2012-ST dated 29.06.2012, as am_ended by notification No.

01/2016-ST dated 03.02.2016 and definition of 'place of removal'. Therefore, it is

necessary to reproduce the relevant excerpts of the said notification and definition of

?
The relevant excerpts of the notification No. 41/2012-ST are as folloki:. ? "

", • }Provided that
(a) the rebate shall be granted by way of refund of service tax paid on the specified services. ••.. •

0

0

6.

place of removal.

Explanation. - For the purposes of this notification, , -------·- ---·;' .. :., r

is
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0

(A) "specified services" means -
(i) in the case ofexcisable goods, taxable services that have been used
beyond theplace ofremoval,for the export ofsaid goods;
(ii) in the case ofgoods other than (i) above, taxable services usedfor the
export ofsaid goods;

butshall not include any service mentioned in sub-clauses (), (B), (BA) and (C) of
clause (I) ofrule (2) ofthe CENVATCreditRules, 2004;

(B) "place ofremoval" shall have the meaning assigned to it in section 4 ofthe Central
Excise Act, 1944 (1 of1944); "

7. As regards 'place of removal', the definition in Rule 2 of the CENVAT

Credit Rules, 2004, states as follows:
.2. In the CENVAT Credit Rules, 2004 (herein after referred to as the said rules), in rule 2,
after clause (q), thefollowing clause shall be inserted, namely-

'(qa) "place ofremoval" means-
(i) afactory or any other place or premises ofproduction or manufacture ofthe excisable

goods;
(ii) a warehouse or any other place or premises wherein the excisable goods have been

permitted to be deposited withoutpayment ofduty;
(iii) a depot, premises ofa consignment agent or any other place or premises from where the

excisable goods are to be sold after their clearance from thefactory, from where such
goods are removed;'

CBEC, vide its Circular No. 999/6/2015-Cx dated 28.2.2015 has issued clarification,

subsequent to Circular No. 988/2/2014-Cx dated 20.10.2014,to the effect that:

6. In the case ofclearance ofgoods for export by manufacturer exporter, shipping bill is
filed by the manufacturer exporter and goods are handed over to the shipping line. After Let
Export Order is issued, it is the responsibility ofthe shipping line to ship the goods to the
foreign buyer with the exporter having no control over the goods. In such a situation, transfer
ofproperty can be said to have taken place at the port where the shipping bill is filed by the
manufacturer exporter and place ofremoval would be this Port/lCDICFS. Needless to say,

. eligibility to CENVAT Credit shall be determined accordingly.

8. A combined reading of the notification No. 41/2012-ST dated 29.6.2012,

along with the clarifications issued by the Board on the term 'place of removal' and the

insertion of its definition into the CENVAT Credit Rules, 2004, clearly leads to a

conclusion that the rebate under notification ibid, is to be granted by way of refund of

Q service tax paid on the 'specified services', which are received by an exporter of goods

and used for export of goods. The 'specified services' in the case of excisable goods are

those taxable services that have been used beyond the 'place of removal', for the export

of the said goods and which are not mentioned in sub-clauses (A), (B) (BA) and (C) of

clause (D of rule (2) of the CENVAT Credit Rules, 2004. Of course, these refunds are

subject to other conditions mentioned in this notification. In light of above, the Assistant

Commissioner has held that the impugned services, the refunds of which have, been

claimed, were not rendered beyond the place of removal and therefore the refund was not

eligible to the appellants.

9. Vide Section 160 of the Finance Act, 2016, read with the tenth schedule,

clauses (A) and (B) of Explanation contained in notification No. 41/2012-ST dated

29.6.2012, were retrospectively amended for the period 01.07.2012,/0 029?2%{9
Section 160 ibid is reproduced below: th! 3;Mg " F··'g e-«'e ! &g:» !o w«ca ? -,

« ", %, y, 'ueoxeAO :
~: ' 2 ·- ..,
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160. (]) The notification ofthe Government ofIndia in the Ministry ofFinance (Department of
Revenue) number G.S.R. 519(E), dated the 29th June, 2012 issuedunder section 93A ofthe Finance
Act, 1994 granting rebate ofservice tax paid on the taxable services which are received by an
exporter ofgoods and usedfor export ofgoods, shaltstand amended andshall be deemed to have
been amended retrospectively, in the manner specified in column (2) ofthe Tenth Schedule, on and
from and up to the corresponding dates specified in column (3) ofthe Schedule, and accordingly,
any action taken or anything done orpurported to have taken or done under the saidnotification as
so amended, shall be deemed to be, and always to have been, for all purposes, as validly and
effectively taken or done as if the saidnotification as amendedby this sub-section hadbeen inforce
at all material times. 2) Rebate ofall such service tax shall be grantedwhich has been denied, but
which would not have been so deniedhad the amendment made by sub-section (1) been inforce at
all material times.

(3) Notwithstanding anything contained in the Finance Act, 1994, an applicationfor the claim of
rebate ofservice tax under sub-section (2) shall be made within the period ofone monthfrom the
date ofcommencement ofthe Finance Act, 2016.

THE TENTH SCHEDULE

(See Section 160)

Notification No
G.S.R.5I9 (E), dated
29 June 2012
[No.41/2012-Service
Tax, dated 29" June,
2012]

Amendment

In the said notification,
in the explanation
a) in clause (A),forsub-clause
(i), thefollowingsub-clause
shall be substitutedandshall
be deemedto
have been substituted,
namely.:
(i)in the case ofexcisable
goods, taxable services that
have been usedbeyondfactory
or any otherplace or
premises ofproduction or
manufacture ofthe saidgoods,
for their export;";
(b) clause (B) shall be

omitted

Period of effect of
amendment
1" day ofJuly 2012 to
g"d day February,
2016.
(both days inclusive)

0

10. The effect of the aforementioned retrospective amendment brought into vide 0
Finance Act, 2016 in notification No. 41/2012-ST dated 29.6.2012, is that 'specified

services' would now mean taxable services that have been used beyond the factory gate

or any other premises or place of production for the period of retrospective e amendment,

i.e. from 01.07.2012 to 02.02.2016. The disputes based on the contention that every

service upto the port [which in the case of manufacturer-exporter was the 'place of

removal'] would not be a 'specified services' and therefore would not be eligible for

refund under notification. No. 41/2012-ST dated 29.6.2012, stands resolved. Now, the

effect of the aforementioned retrospective amendment is that any taxable service used

beyond the factory gate or place or premises of production of manufacturing, etc. would

thus be 'specified services' as per notification supra, and would thus be eligible for

refund, provided other conditions of the notification are met. In view of above discussed

legal position, tl1e impugned order holding that the services under conside~.t~.n. ::J*~~.i.:.-~~.••.l:~:@r. \.~. ·.;.
rendered upto the place of removal, port bemg the place of removal ;"becomies:$ %?

extraneous. S'· ,5

.4-<±rs-
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11. In view of retrospective amendment in the notification ibid, the impugned

order becomes non-est. Hence, the impugned order is set aside and the case is remanded

to the adjudicating authority to decide the matter afresh, in view of the foregoing

discussion.

12. 39ai arr z #ta{ 3r4tr a7 feqlu 3q)ala t fan star

et
12. The appeal filed by the appellants stand disposed of in above terms.

----Date:? /1/2017
Attested

.h$±..-
Superintendent (Appeal-I).
Central Excise, Ahmedabad

BYR.P.A.D.

@C
(3mr gr4)

3Wrm (~ -1).:,

To
Mis. Badal Chemicals (Unit-III),
Plot No. 2102, Phase-III,
GIDC, Vatva,
Ahmedabad-382 445

Copy to:

1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Principal Commissioner of Central Excise, Ahmedabad-I
3. The Joint Commissioner (System), Central Excise, Ahmedabad-I
4. The Deputy/ Assistant Commissioner, Central Excise, Division-II, Ahmedabad-I.
5.Guard file.

6. P.A

>

.. ,)




